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Agenda

* new company types

« overview of new innovations in the Act
e company secretary

 directors’ duties

e summary approval procedure ("SAP”)

o directors’ loans N
e tax issues
| =
e accounting matters
» case study 4
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What has happened?

* Current law the Companies Act 1963 and circa 32 other
pieces of legislations

« Companies Act 2014 (the "Act") consolidates all this into 25
parts, over 1400 sections — enacted 23 December 2014,
commencement 1 June 2015

* Act is structured in 2 volumes:
— parts 1 to 15 - model private company limited by shares
— parts 17 to 25 - all other companies.
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Company types going forward

* Private Company Limited by Shares (LTD)

« Designated Activity Company (DAC)

« Unlimited companies (UC)
— private unlimited company with shares
— public unlimited company with shares
— public unlimited company no shares

* Public Limited Company (PLC)

« Guarantee Company (CLG).

O
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What is a new model Private Limited Company (Ltd)

* likely to be the most common form of Private Limited
Company (Ltd)

* single director companies (different secretary)
* unlimited capacity to carry on any business

* one document constitution — no objects clause
« can dispense with holding an AGM

» cannot list debt securities

* does not need an authorised share capital

* NOo hame change needed
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What is the new Designated Activity Company
(DAC)?

similar to our current Private Limited Company
name must end in DAC

must have at least two directors and a company
secretary

two document constitution — will have an objects
clause

can list debt securities
cannot waive requirement to hold AGM
can convert to a DAC during the transition period.
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A company limited by guarantee "CLG"

* This will be the most common form of entity used by
charities, sports and social clubs and management
companies

* It will continue to have a Memorandum and Articles of
Association with a main objects clause

It may opt to have just one member (currently must have at
least seven)

It will be able to avail of the audit exemption (not currently
available)

 Name changes to include words “Company Limited by
Guarantee” or “CLG” at the end of its name

* |t must have two directors
S
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Transition period

* transition period of 18 months (this can be extended by
Ministerial Order)

* during transition private companies limited by shares should
decide whether they will:

— register as a private limited (LTD)

— register as a Designated Activity Company (DAC) or
another form of company

— do nothing and be deemed to register as an LTD

existing private limited companies will be treated as DACs
during the transition phase until they make their election.

O
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How to decide whether to re-register

While there are no strict rules the following should be
considered:

« was the company incorporated for a specific purpose — eg
film relief — will it need a principle objects?

 is the company a joint venture with specific objects?

« does the company have debt securities listed or will it need to
list any?

* Is the company an insurance undertaking or a credit
institution?

O
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Some key innovations

The Act is primarily a consolidation of law and there are fewer
new obligations and regulations than you may think.

Some key innovations include:

ultra vires rule to be abolished
codification of directors' duties in statute
single director companies (still need a separate secretary)

loan from a director if not in writing is presumed not to bear
interest or security and is subordinated to all creditors (gift!!)

loan to a director, if not in writing is presumed repayable on
demand and to bear interest.

O
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Some key innovations/ contd...

 audit exemption for small groups
 members written resolution no longer unanimous
« validation procedures standardised (old section 60):

+ directors of insolvent company must show they
co-operated with liquidator to avoid restriction.

 directors report to confirm there is no relevant audit
information of which auditors are unaware — increased
accountability

« provision for revision of defective financial statements
« can only change year end once every five years

O
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Some key innovations / contd...

 directors compliance statements back on the agenda

« private companies will be allowed reduce their capital
without court order

 offences will be categorised
« audit committee for large companies.

O
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Categorisation of offences SORRY
IT’S THE
LAW

Part 14 sets out one of the most far-reaching reforms provided tor in the
Act - categorising of the criminal offences that will be created by the Act
into four categories each of which will attract a particular category of
penalty, as follows:

« Category 1 offence — conviction on indictment can result in a term of
imprisonment of up to ten years or a fine of up to €500,000 or both
(reportable by auditor);

« Category 2 offence — conviction on indictment can result in a term of
imprisonment of up to five years or a fine of up to €50,000 or both
(reportable by auditor);

- Category 3 offence — a summary offence only, attracting a term of
imprisonment of up to six months and a “Class A fine” (or both); and

- Category 4 offence — also a summary offence only, punishable by the
imposition of a Class A fine (i.e. a fine not exceeding €5,000).

~
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Company Secretary

* Qverseer of day to day running of company, maintenance
of records, filing of returns and accounts

* Previously responsible for company complying with CA —
now moved to directors

« Directors must satisfy themselves that company secretary
has necessary skills to perform duties

« General market view — professional company secretarial
function employed to ensure directors’ obligation fulfilled

« Declaration on appointment acknowledging responsibilities
as company secretary

O
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Company Secretary

e Statutory duties

— co-sign the annual return with a director of the company
« Common law duties

— Maintaining the company’s statutory registers

— Retain meetings of board meetings and the annual
general meeting

— Ensure CRO and Revenue filing requirements are
complied with

 Duties delegated by the board of directors of the
company

O
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Directors’ Duties

« Part5 CA 2014

« Move towards accountability and responsibility of directors
« (General breaches — Part 14 CA 2014

« Shadow directors — Section 221 CA 2014

» De-facto Directors — Section 222 CA 2014

« General and fiduciary duties

()
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General Duties

* Ensure compliance by company with CA 2014

* Director’s Declaration

* Interests of Members and Employees

» Other interests of director

 Director to act in professional capacity for company
* Directors’ disclosures

()
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Breach of Certain Duties

* Breach of certain sections specified under S 232 CA 2014
— Duty to account to the company directly for the gain; and

— Indemnify the company in respect of any loss or damage
resulting from breach.

« Extended persons connected with director of the company
or of its holding company

O
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Directors’ Duties

1. Directors’ Fiduciary Duties

act in good faith;
act honestly and responsibly;
act in accordance with the company’s constitution;

not use the company’s property, information or opportunities for the
director’'s own or anyone else’s benefit;

not agree to restrict the director’'s power to exercise an independent
judgement;

avoid any conflict between the director’s duties to the company and the
director’s other interests;

exercise the care, skill and diligence which would be exercised in the same
circumstances by a reasonable person in the same position with the same
knowledge; and

have regard to the interests of its employees and of its members as a
whole.

« Law is clarified, not changed
@k g
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Directors’ compliance statement set to be introduced

Key points

« applies to all Public Limited Companies (except investment
companies) and to all other large limited companies with a
balance sheet total of €12,500,000 and a turnover of
€25,000,000 (unlimited and investment companies are excluded
from this requirement).

* directors must make an annual statement in their Directors’
Report, acknowledging that:

— they are responsible for securing the company’s compliance
with its relevant obligations™

— confirming that certain things have been done or, if they have
not been done; and
— explaining why they have not been done.

*Relevant obligations” means an obligation under tax law, or where failure to comply would constitute a Category 1 or
Category 2 offences under the Act, or a serious Market Abuse or prospectus offence (or in certain cases a serious
Transparency oﬁ’ence).m
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Directors’ Resolutions

« Formal proposal and passing of decision at meeting of board of
directors

« Resolution is written document detailing the nature of the decision
« Section 161 CA 2014 —

— Board of LTD

— Pass by unanimous written resolution of directors

— No requirement for board meeting

« Maijority resolution may also be passed where one or more of the
directors would not be permitted to vote on a resolution if such a
resolution was passed at a duly convened meeting of the board of
directors.

O
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Directors’ Resolutions

« Resolution may consist of a number of similar documents,
all of which should be signed by the directors

« Effective from the date signed by the last director

 No requirement to be in one room — telephonic, video or
other electronic form

 Meeting location is the location of majority or location of
chairman

« WATCH - tax residency of a company (by law — location
now formal)

O

© 2015 Grant Thornton Ireland. All rights reserved. #GTCO m pa n |eSACt Q GrantThornton | An instinct for growth”



Summary Approval Procedure (“SAP”)

* Innovative provision of CA 2014

* Aim is to simplify procedural requirements and costs

» Replaces existing “whitewash” procedures to authorise transactions
» Validation procedure for restricted transactions

Financial assistance for acquisition of own shares
Loans to directors or persons connected to director
Treatment of pre-acquisition profits

Members’ Voluntary winding-ups

Mergers

Reduction of share capital

Variation of capital on reorganisations

» Last three court application can still be used; SAP must be used for all others

O
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Summary Approval Procedure (“SAP”)

SAP requires:

Members’ special resolution approving the transaction (unanimous in the
case of mergers)

Director’'s declaration in relation to post-completion solvency of the
company

Independent accountant’s report for following:

Reduction of share capital
Voluntary winding-up
Variations of capital

Treatment of pre-acquisition profits of target company as distributable in
acquiring company’s financial statements (previously needed
certification by directors and auditors that such treatment would be fair
and reasonable)

New test for auditor's report is that declaration by directors is “not
unreasonable” — lesser requirement than previous standard of “reasonable”

~

© 2015 Grant Thornton Ireland. All rights reserved. #GTcompan IeSACt

LI

Q GrantThornton = Aninstinct for growth’



Summary Approval Procedure (“SAP”)

Declaration
— Full inquiry made into the affairs of the company

— Company is able to pay its debts and liabilities for 12 month period after the
restricted activity

— Various other declaration requirements depending on activity

Unlimited Liability

« On application to Court by specified parties (liquidator; creditor or Director of
Corporate Enforcement)

« Where director makes declaration without having reasonable grounds for
making the solvency confirmation

« Court declaration for unlimited personal liability for all debts of the company
« Automatic assumption of no reasonable grounds

* Where winding-up commences within 12 months of declaration and debts not
paid within 12 months of commencement of winding-up
()
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Loans to and from Directors

Loans from Directors to company

Undocumented loans by a Director presumed to be a gift to the company
Documented loans without statement of interest presumed to bear no interest

Loans from company to Directors

Prohibited under Section 232 CA 2014 (previously s31 CA 1990)
Repetition of previous prohibition together with relevant exceptions

Section 34 Auditor’s certification of reasonableness of director’s declaration
replaced by SAP

SAP used for all transactions prohibited under Section 232 — (i.e. loans, quasi-
loans, credit transactions and security and guarantees in respect of such loans,
quasi-loans, credit transactions)

O

© 2015 Grant Thornton Ireland. All rights reserved. #GTCO m pa n |eSACt Q GrantThornton | An instinct for growth”



Tax Issues

» Location of directors' meetings — relevant for establishing residency under
management and control test

« Stamp duty reconstruction relief — Section 80 SDCA - incorporating new
company as acquirer — must be a DAC so that object can be stated to be the
acquisition of the target to meet condition of relief

» Declaration of pre-acquisition profits of target as available for distribution
following the re-org using SAP — Previously could only be achieved by
certification by directors and auditors (fair and reasonable and non-prejudicial)

* No obligation on acquiring company to account to share premium account on
premium paid on shares (as allotment of shares is consideration for shares) —
resulting in profits available for distribution

« Undocumented director's loan — gift to company (i.e. shareholders) — CAT?

()
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Audit Exemptions

Exemption from the requirement to have a statutory audit

 Where a company meets 2 of 3 of the requirements:
1. Balance sheet total not exceeding €4.4m
2. Turnover not exceeding €8.8m

3. Average number of employees not exceeding 50_

« Cannot avail of exemption if:
 Notice is served

« Annual return is not filed in time -

()
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Audit Exemptions (continued)

Small Group Audit Exemption

« Where a holding company and all of its subsidiaries meets 2 of 3 of the
requirements:

1. Balance sheet total not exceeding €4.4m
2. Turnover not exceeding €8.8m

3. Average number of employees not exceeding 50

Note: Companies limited by guarantee can now also avail of the audit

exemption where applicable

()
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Audit Exemptions (continued)

Dormant Company Exemption

Where:
* no significant accounting transactions

« assets and liabilities comprise only permitted assets and
liabilities

Permitted assets and liabilities = investments in shares and amounts due

to/from other group undertakings

S
)
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Consolidation

“Where at the end of its financial year a company is a holding company,
the directors of the company, as well as preparing entity financial
statements for the financial year, shall prepare group financial statements
for the holding company and all its subsidiary undertakings for that
financial year” [Part 6, Chapter 5, paragraph 293]

Also required under FRS 2/IFRS 10.......

BUT exemptions available!

O
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Consolidation (continued)

Consolidation exemptions for holding companies include:

Group size exemption
[s297]

Small Group Exemption [s297]

Ultimate parent is EEA * Where a group meets 2 of 3 of the
entity [s299] .
requirements:

. . 1. Turnover not exceeding €20m
Ultimate parent is non-

EEA entity [s300] 2. Balance sheet total not exceeding

€10m
Excluded subsidiary
exemption [s301] 3. Average number of employees not

exceeding 250

IFRS permitted
exemption [s302]

© 2015 Grant Thornton Ireland. All rights reserved. #GTcompanleSACt O GrantThornton = Aninstinct for growth®



Consolidation (continued)

Merger accounting
« Statutory mechanism for merging set out in the Act.
* Merger can be:

* by acquisition

* by absorption

* by formation of a new company

« Basis for applying merger accounting set out in the Act — previous
contradiction no longer exists!

« also introduced the concept of ‘merger relief’ and ‘group reconstruction
relief’

Note: FRS 102 only permits merger accounting in group reconstructions

and for charities!
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Disclosure of information - Directors

Directors Report - general

I T
General Matters [s325] --
Business Review [s325] --

Information on acquisition and disposal of own shares [s325]

Information on interests in shares or debentures [s325]

Statement on relevant audit information [s325]

Compliance Statement [s225]** --

i
L
© 2015 Grant Thornton Ireland. All rights reserved. #GTcom panIeSACt o GrantThornton | Aninstinct for growth’



Disclosure of information — Directors (continued)

Statement on relevant audit information

* The Directors' report must include the above statement
« s330 outlines the relevant information:

* so far as Director is aware, there is no relevant audit information of
which the statutory auditors are unaware; and

» Director has taken all steps they ought to have taken to ensure they
are aware of any relevant audit information and to establish that the
statutory auditors are aware of that information

Increased accountability — category 2 offence if statement is false

()
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Disclosure of information — Directors (continued)

Directors Compliance Statement — back on the agenda!

* Annual statement in the Directors Report acknowledging that they are

responsible for securing company's compliance with its 'relevant
obligations' [s2235]

« Compliance Statement applies to all public limited companies (except
investment companies) and to all large limited companies

Compliance requirements only apply where company has turnover of

greater than €25m and a Balance Sheet total of greater than €12.5m

()
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Disclosure of information — Directors (continued)

Directors Compliance Statement — back on the agenda!

« to include confirmation of the following assurance measures having
been done or if not, explaining why not:

a) Compliance Policy Statement setting out company's policies
regarding compliance with its relevant obligations;

b) The putting in place of arrangements or structures designed to
secure material compliance with the company's obligations;
and

c) The annual review of said arrangements or structures.

()
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Disclosure of information — Directors (continued)

Disclosure of directors' interests in the company or other group
companies

« exemption applies from disclosing a director's interest in shares where
Interest is less than 1% of the nominal value of shares of the
company or shares of any other company in the group

Disclosure of directors' remuneration

« categories and scope of directors' remuneration disclosures extended
to include:
« emoluments for qualifying services
« gains made on the exercise of share options
« amount of money or value of other assets for qualifying services
 contributions paid to a retirement benefit scheme
« compensation for loss of office or other termination benefits

~
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Disclosure of information — Financial Statements

Public Disclosure of Financial Information

€20m
(currently: €15.24m)

€10m
(currently: €7.62m)

Turnover

Balance Sheet total

Employees

« Small and medium companies are exempt from:
- certain disclosures in the Directors report (financial instruments, KPIs)
- filing full financial statements

« Certain new line items in all financial statements (accruals and
deferred income for example are now to be disclosed separately)

()
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Audit committees

Establish or explain
« Alarge company shall either:

e establish an audit committee and confirm in the Directors'
Report; or

 if not established, explain why not in the Directors' Report
A company whose
Turnover

Balance Sheet total

or

A group together meeting the above criteria

()
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Audit committees (continued)

Responsibilities of Audit Committee

* The audit committee's responsibilities include monitoring:
— the company's financial reporting process

— the effectiveness of the company's systems of internal control and
risk management

— the company's statutory audit and statutory financial statements

— reviewing the independence of the statutory auditor

O

© 2015 Grant Thornton Ireland. All rights reserved. #GTcompan IeSACt

Q GrantThornton = Aninstinct for growth’



Audit committees (continued)

Structure of Audit Committee

 Must have at least one independent director who:
— is a non-executive director and
— possesses the requisite degree of independence:

* no time during 3 year period before appointment did they have a
material business relationship or

* hold employment
« Must have competence in accounting or auditing

O
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Financial period

Financial Period

 First financial period may be no more than 18 months
« Subsequent periods =12 months +/- 7 days

« May alter year end date by notifying the Registrar — only once
every Syears

« Unless substantial reasons, holding company to ensure financial
year end dates of subsidiary undertakings coincide

()
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Other matters

Directors' Loans and Advances

« Loans to a director: if not in writing presumed to be repayable on
demand and bear interest [s2306]

- Advances by a director: if not in writing, presumed not to be a loan.
To the extent it was a loan — does not bear interest and is
subordinate

« Beware of accounting issues arising under FRS 102 as a result of
potential ‘financing transactions' emerging.

()
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Other matters

CRO's confirmed commencement approach

Financial period and financial statements details

» Financial periods ending before 1 June 2015 and
signed before 1 June 2015

» Financial periods ending before 1 June 2015 and
signed after 1 June 2015

» Expected transition arrangement will cease in
April 2016

 Financial periods ending on or after 1 June 2015

Applicable Companies Act

CA 1963 - 2013

Choice of
CA 1963 — 2013
or CA 2014

CA 2014

O
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Case Study

« Happy Hotels Limited trades 4 hotels

* Acquired 2 hotels at peak

« Restructured all hotels into one SPV

* Trading well, BUT legacy debt too high
« EBITDA €5m, Debt €100M

« Bank want sale of business / debt restructured
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Current Position

Happy Hotels Limited
Simplified Balance Sheet

EM
Fixed Assets 110
Bank debt -100
Net assets 10
Retained profit & Loss -40
Share Capital / Share Premium 50

10
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Solution current legislation

 Trade transferred as an
undertaking to SaleCo

Existing Existing
Shareholders Shareholders — CGT relief — S615, 587
100% 100% — stamp duty relief — S80
. . |
Distressed SaleCo Ltd Sell SaleCo | |
Company — deferred gain on asset remains
uncrystallised
— lower stamp duty - MV
reduced by debt in SaleCo
Hotel, trade

and bank debt

()
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Solution current legislation

Work-around for negative reserves:

Capital reduction to create reserves

* High Court Order; or
« convert Happy Hotels to an unlimited co

Time issues, cost & complexity

O
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Solution current legislation

Risk:
* Exposes shareholders to unlimited liability

— shareholders now personally exposed to Happy
Hotels' liabllities

— if sale falls through unlimited liability exposure
remains

O
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Solution under CA 2014

* Negative P&L deficit remedied by capital reduction
using the Summary Approval Process:

— similar to "whitewash" process
— capital reduction — reserves increased
* Hotel, trade & debt can now be hived-out

Advantages:
« Expenses of High Court Order REMOVED
* Unlimited liability risk REMOVED
 Facilitates reorg/hive-out YES

()
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Application to different circumstances

« Use of SAP to carry out capital reduction to 'plug’
reserves is not limited to pre-sale planning

— group reorganisations

— group rationalisation / liquidations
— mergers / demergers

— succession planning

— debt restructuring / refinancing

O
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Questions

& feedback
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